
City of North Miami Beach, Florida  
COMMUNITY DEVELOPMENT DEPARTMENT 

 
 

 
17050 N.E. 19th Avenue North Miami Beach, Florida 33162-3194  (305) 948-8966  (305) 957-3517 

 

 
PLANNING AND ZONING BOARD 

STAFF REPORT 
   
  TO:      Planning and Zoning Board 
  VIA:    Justin Proffitt, AICP, Planning and Zoning Manager 

FROM:    Mario Duron, Associate Planner 
  DATE:    February 13, 2017 
  RE:      19300 NE 22 Avenue, Fence Height Variance 

 
ITEM # 17‐1             Fence Height Variance  
OWNER OF PROPERTY  ESTEBAN ALOIA MACRETT & NATACHA 

ALBERGHINA 

 

ADDRESS OF PROPERTY        19300 NE 22nd AVE 
 

FOLIO NUMBER           07‐2204‐014‐1690 
 

LEGAL DESCRIPTION  LOT  7  IN  BLOCK  9  OF  “SKY  LAKE”, 
ACCORDING  TO  THE  PLAT  THEREOF, 
RECORDED  IN  PLAT  BOOK  60,  PAGE  8, OF 
THE  PUBLIC  RECORDS  OF  MIAMI‐DADE 
COUNTY,  FLORIDA.  CONTAINING  14,000 
SQ.FT. OR 0.3214 ACRES, MORE OR LESS.  

 

EXISTING ZONING  RS‐2, RESIDENTIAL SINGLE‐FAMILY DISTRICT  
             

EXISTING LAND USE  RESIDENTIAL       
 

FUTURE LAND USE DESIGNATION      RESIDENTIAL   
             
 
BACKGROUND: 
The  applicant,  19300  NE  22nd  AVE,  represented  by  Susan Wolkenfeld,  requests  a  non‐use 
variance:  
1. Variance from Section 24‐80(C)(3)(a) to permit a six (6) foot fence in the front yard setback, 

where only a four (4) foot fence is permitted.  
 
Please note for privacy and medical concerns some names have been omitted from the original 
documents.  
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ZONING: 
The subject property, as well as the properties to the north and south are zoned R‐2, Residential 
Single‐Family District, in the Sky Lake subdivision. To the west, the subject property abuts the Sky 
Lake. The City of North Miami Beach boundary limit is to the east of the subject property, where, 
Enchanted Lake, an unincorporated community of Miami‐Dade begins. The County properties to 
the east are zoned RU‐1, Single‐Family Residential District.  
 
THE SITE: 
The  existing  development  consists  of  a  newly  constructed  4,445.6  square  foot,  two‐story 
residential property.  
 
COMMUNITY DEVELOPMENT DEPARTMENT ANALYSIS: 
 
Sec. 24‐176 Variance Review Standards & City Staff Analysis 
 
In reviewing a fence height variance, city staff utilizes the variance criteria and procedure in 
Section 24‐176.  
 
Below is a staff analysis of how this variance application complies with the variance review 
standards in Section 24‐176(C) of the zoning code: 
 
1. A non‐use variance to the terms of this Code that will not be contrary to the public interest 

may be recommended by the Planning and Zoning Board and granted by the City Council in 
compliance with the requirements of the City Charter  in this Code, upon a showing by the 
applicant  that  the nonuse variance maintains  the basic  intent and purpose of  the  zoning, 
subdivision and other  land use  regulations, which  is  to protect  the general welfare of  the 
public, particularly as it affects the stability and appearance of the community and provided 
that the non‐use variance will be otherwise compatible with the surrounding land uses and 
would not be detrimental to the community. No showing of unnecessary hardship to the land 
is required. For the purpose of this subsection, the term "non‐use variances" involves matters 
such as setback lines, frontage requirements, subdivision regulations, height limitations, lot 
size restrictions, yard requirements and other variances which have no relation to change of 
use of the property in question. 

 
COMPLIES. In the first section of the variance ordinance (Sec. 24‐176) it states, “A non‐use 
variance to the terms of this Code  that will not be contrary to the public  interest may be 
recommended  by  the  Planning  and  Zoning  Board  and  granted  by  the  City  Council  upon 
showing: that the nonuse variance maintains the basic intent and purpose of the zoning, that 
it protects the general welfare of the public, and provided that the non‐use variance will be 
otherwise compatible with the surrounding land uses and would not be detrimental to the 
community.”  
 
The  property  is  located  in  a  RS‐2,  Residential  Single‐Family  zoning  district.  The  newly 
constructed home maintains its compatibility with surrounding land uses, having been built 
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to conform to all the zoning requirements of the RS‐2 zoning district, and is not a detriment 
to the community.  
 
A  hardship,  not  created  by  the  applicant,  cannot  be  eliminated  without  the  requested 
variance allowing for a fence height in the front yard setback that is greater than permitted 
by the code. Supporting documents recommend that a greater fence height of at least six (6) 
feet  is an appropriate measure to ensure the health and safety of the applicant and their 
child. Supporting  letters provided by professionals working with the child  indicate that the 
child’s  disabilities  affect  her  social,  cognitive,  and  language  domains.  The  child  has  been 
known to engage in elopement, resulting in her leaving her home alone and exposing her to 
dangerous  situations. The  child’s affected  cognitive abilities  impede her  from  recognizing 
obvious  dangers  and  affects  her  ability  to  effectively  communicate  or  ask  for  help  from 
pertinent  authorities. Ultimately,  both  professionals  recommend  that  a  front  yard  fence 
height of a minimum of six (6) feet  in height will be tall enough to prevent the child from 
climbing over it and running into the street, and to ensure the child’s safety and that of the 
general public.  

 
2. Appropriate conditions and safeguards, in conformity with the Code, may be prescribed as a 

condition of the granting of the variance, and violation of such conditions shall be deemed a 
violation of this Code. 

 
COMPLIES. Appropriate  conditions  and  safeguards were prescribed  as  a  condition of  the 
granting  of  the  variance.  The  front  gate  door  abutting  the  sidewalk  is  required  to  open 
towards the property and not towards the street where it will be a hazard for pedestrians on 
the sidewalk. In addition, the proposed fence is constructed in a manner that allows air and 
light to freely pass, as mandated by Section 24‐80(B)(3).  

 
3. The nonconforming use of adjacent  lands,  structures, or buildings  shall not be  considered 

grounds for the authorization of a variance. 
 

COMPLIES.  Nonconforming  uses  of  adjacent  lands,  structures,  or  buildings  were  not 
considered as grounds for granting the variance. The single‐family home is a permitted use in 
the RS‐2 zoning district and a fence along the perimeter of the home is permitted as well.  
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COMMUNITY DEVELOPMENT DEPARTMENT RECOMMENDATION: 
 
The Community Development Department recommends APPROVAL of the fence height variance 
subject to the conditions in the attached draft resolution.  

 
 

  Attachment(s): 

 Draft Resolution 

 Application  

 Variance Request Letter: Markowicz International Law 

 Letter of Intent: Behavioral Initiatives  

 Letter of Intent: Casa Blanca Academy  

 Property Owner Information  

 Property Owner List (within 500 ft.)  

 Site Plan and Survey  
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LOCATION AND ZONING MAP 
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AERIAL LOCATION MAP 
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PUBLIC HEARING ADVERTISEMENT 

 

  
 
 
 



Page 8 of 8 
17‐1 – Fence Height Variance 

PUBLIC HEARING PROPERTY SIGN 
 

  



RESOLUTION NO. R2017-1 

  RESOLUTION NO. R2017-1  
  

A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF 
THE CITY OF NORTH MIAMI BEACH, FLORIDA, GRANTING A 
VARIANCE FROM CHAPTER XXIV, ARTICLE VIII, SECTION 24-
80, ENTITLED “FENCES, WALLS, AND HEDGES”, SPECIFICALLY 
GRANTING A VARIANCE FROM SECTION 24-80(C)(3)(a) TO 
PERMIT A FENCE HEIGHT OF SIX (6) FEET IN THE FRONT 
YARD SETBACK, WHERE ONLY FOUR (4) FEET IS ALLOWED, 
ON THE PROPERTY LOCATED AT 19300 NE 22 AVENUE, NORTH 
MIAMI BEACH, FLORIDA.   

   
(P&Z Item No. 17-1, February 13, 2017) 

  
 WHEREAS, the property described herein is zoned RS-2 Residential Single-Family District; 
and 
  
 WHEREAS, the Applicant requests approval of variances from Section 24-80(C)(3)(a) to 
construct a six (6) foot fence in the front yard setback, where only a four (4) foot fence is permitted; 
and 
  
 WHEREAS, on February 13, 2017, the Planning and Zoning Board, by a vote of ____ to 
____, recommend approval of the variance, subject to the conditions set forth and included herein 
below in Section 1. 
 
  NOW, THEREFORE, BE IT RESOLVED by the City Commission of the City of North 
Miami Beach, Florida: 
  
 Section 1. Variance approval to construct a six (6) foot fence in the front yard setback 
of the property, where only a four (4) foot fence is permitted, on property legally described as: 

 
LOT 7 IN BLOCK 9 OF “SKY LAKE”, ACCORDING TO THE PLAT THEREOF, 
RECORDED IN PLAT BOOK 60, PAGE 8, OF THE PUBLIC RECORDS OF MIAMI-
DADE COUNTY, FLORIDA. CONTAINING 14,000 SQ.FT. OR 0.3214 ACRES, 
MORE OR LESS;  
 

A/K/A 19300 N.E. 22ND AVENUE  
NORTH MIAMI BEACH, FLORIDA.   

Tax Folio: 07-2204-014-1690 
 

is HEREBY GRANTED SUBJECT TO THE FOLLOWING CONDITIONS: 
 

1. Unless otherwise provided, all of the below conditions shall be completed/complied with prior to 
the issuance of the building permit. 

2. The conditions of approval for this variance approval, are binding on the Applicant, the property 
owners, operators, and all successors in interest and assigns. 



 

 RESOLUTION R2017-1 
2

3. Application/supporting documentation.  Construction of the proposed project shall be in 
conformance with the following: 

i. Land Title Survey prepared by Cousins Surveyors & Associates, Inc.  
ii. Plans prepared by SDH Studio Architecture and Design, dated January 9, 2015, 

including the following:  
1. Site Plan, Sheet A-100 

4. All representations and exhibits as prepared and provided to the Community Development 
Department as part of the Application Submittal Package, as amended. 

5. All representations proffered by the Applicant’s representatives as a part of the review of the 
application at public hearings. 

6.   No later than 90 days following the final City Commission approval, the Applicant shall enter into 
an agreement with the City to defend, indemnify and hold harmless (using legal counsel acceptable 
to the City) the City, its agents, servants and employees, from and against any loss, cost, expense, 
claim, demand or cause of action of whatever kind or nature arising out of or related to any act or 
omission related to the variances and for which the City, its agents, servants, or employees, are 
alleged to be liable or charged with such expense.  The Applicant shall pay all costs and expenses 
related to any legal defense required by the City pursuant to the foregoing.   

7. All gates must open inward onto the property and not in the city right of way.  
 
 Section 2.     The City Commission makes the following FINDINGS OF FACT based upon 
the substantial competent evidence provided: 

 The requested variance is due to a hardship not created by the Applicant and cannot be 
eliminated and, without the requested variances the health and safety of the family 
(Applicant) are not served within the existing permitted fence height.  A non-use variance 
allowing for a fence height greater than permitted by this Code is not contrary to the 
public interest nor contrary to the requirements of this Code. The Applicant has 
demonstrated that the non-use variance maintains the basic intent and purpose of the 
zoning, does not impact the general welfare of the public, and maintains the appearance 
of the community and surrounding land. Appropriate conditions and safeguards, in 
conformity with the Code, have been prescribed as a condition of the granting of the 
variance, and violation of such conditions shall be deemed a violation of this code. The 
existing uses on the property are not nonconforming uses of the adjacent lands, 
structures, or buildings.   

 
 Section 3.  Pursuant to Section 24-172(I) of the Code of Ordinances of the City of North 
Miami Beach, the applicant must apply for a master building permit from the City within one (1) 
year of the date of this Resolution or the variance approval granted shall be deemed null and void 
and the applicant shall be required to reinstate the variance process unless the term is extended 
administratively or by the City Commission prior to its expiration. 
  
  
 APPROVED AND ADOPTED by the City Commission of the City of North Miami Beach, 
Florida at regular meeting assembled this ___ day of ______________________, 2017. 
 
ATTEST: 
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___________________________  _________________________ 
PAMELA L. LATIMORE  GEORGE VALLEJO 
CITY CLERK    MAYOR  
 
(CITY SEAL) 
     APPROVED AS TO FORM & LANGUAGE  
     AND FOR EXECUTION 
 
 
     _________________________ 
     JOSE SMITH 
     CITY ATTORNEY 
 
 
SPONSORED BY: Mayor and City Commission   
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COMMISSIONER  

YES NO ABSTAIN ABSENT 

Mayor George Vallejo             

Commissioner Anthony DeFillipo                             

Commissioner Barbara Kramer                         

Commissioner Marlen Martell                                  

Commissioner Frantz Pierre                        

Commissioner Phyllis Smith                         

Commissioner Beth Spiegel             
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