Filing # 13993680 Electronically Filed 05/22/2014 03:03:02 PM

IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

CASE NO 13-034654 (CA 08)
CITY OF NORTH MIAMI BEACH

Plaintiff/Appellee
Vs.

GENERAL EMPLOYEES RETIREMENT
COMMITTEE,

Defendant/Appellant.

~ N N N N N N N N

NOTICE OF FILING TRANSCRIPT OF HEARING ON MOTIONS FOR SUMMARY
JUDGMENT

Defendant/Appellant, GENERAL EMPLOYEES RETIREMENT COMMITTEE, gives
notice of filing of the attached transcript of the hearing on summary judgment motions in the
above referenced matter, taken on Tuesday March 18, 2014 before the Honorable Gisela

Cardonne Ely.

Respectfully submitted on May 22nd, 2014

SUGARMAN & SUSSKIND, P.A.
Attorneys for Defendant/Appellant
100 Miracle Mile, Suite 300

Coral Gables, FL 33134
Telephone: (305) 529-2801
Facsimile: (305) 447-8115

By:_s/ Michael Gillman

MICHAEL ANTHONY GILLMAN
Fla. Bar No. 105932
mgillman@sugarmansusskind.com




CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing Notice of Filing
Transcript of Hearing on Motions for Summary Judgment was electronically filed and
served through the Florida Courts e-filing Portal on this 22" day of May, 2014 to: Dotie Joseph,
Esquire, Interim City Attorney for City of North Miami Beach, 17011 N.E. 19™ Avenue, North
Miami Beach, FL, 33162, Dotie.joseph@citynmb.com, courtdocs@citynmb.com; Andrew
Baumann, Esquire, Abaumann@Illw-law.com, mlozada@llw-law.com, and Scott Haft, Esquire,
Srhaft@llw-law.com, Bmackenzie@llw-law.com, Lewis, Longman & Walker, P.A., Co-Counsel
for City of North Miami Beach, 515 North Flagler Drive, Ste. 1500, West Palm Beach, FL
33401; and Richard A. Sicking, Esquire, Touby, Chait & Sicking, P.L., 1313 Ponce de Leon
Blvd., #300, Coral Gables, Florida 33134, sickingpa@aol.com.

By: s/ Michael Gillman
MICHAEL ANTHONY GILLMAN
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IN THE C'RCUI T COURT OF THE 11TH JUDICIAL CIRCUI T
IN AND FOR M AM - DADE COUNTY, FLORI DA
ClVIL JURI SDI CTI ON DI VI SI ON
CASE NO. 2013- 34654 ( CAO8)

CI TY OF NORTH M AM BEACH,
Plaintiff,
_VS_

GENERAL EMPLOYEES RETI REMENT COWM TTEE,

Def endant .

M AM - DADE COURTHOUSE
73 W FLAGLER STREET

M AM , FL 33130
Tuesday, March 18, 2014
1:37 p.m - 2:20 p.m

Thi s cause cane on for hearing before the
Honorabl e G sela Cardonne Ely, G rcuit Court Judge,
pursuant to noti ce.
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APPEARANCES:

ATTORNEYS ON BEHALF OF THE PLAI NTI FF:
ANDREW J. BAUMANN, ESQ
JAMES W LINN, ESQ
LEW S, LONGVAN & WALKER, P. A
515 NORTH FLAGLER DRI VE
SUl TE 1500
VEST PALM BEACH FL 33401
Abaumann@ | w | aw. com

ATTORNEYS ON BEHALF OF THE DEFENDANTS:

| VELI SSE BERI O- LEBAU, ESQ
M CHAEL A. d LLMAN, ESQ
ROBERT A. SUGARMAN, ESQ
SUGARMAN & SUSSKI ND, P. A.
100 M RACLE M LE

SUl TE 300

CORAL GABLES FL 33134

ATTORNEY ON BEHALF OF THE | NTERVENCOR NI CHOLE CAMACHO

Rl CHARD SI CKI NG, ESQ
TOUBY CHAIT & SI CKING PL
1313 PONCE DE LEON BLVD.
SU TE 300

CORAL GABLES FL 33134

ALSO PRESENT:
ADAM CONLEY

EXHI BI TS
(No Exhi bits Marked During This Hearing)

Veritext Florida Reporting Co.
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(The foll om ng proceedi ngs were had):

THE COURT: Wy don't you tell ne who is here,
pl ease.

MR. BAUMANN:  Good afternoon, Your Honor.
Andr ew Baunann and Ji m Li nn, here on behalf of the
City of North Mam Beach.

M5. BERI O LEBAU: Ivelisse Berio-Lebau, on
behal f of the Retirenment Commttee, and | have with
nme Robert Sugarman and M chael G| man.

MR SICKING Richard Sicking, for N chole
Camacho, who asked to be an intervenor.

THE COURT: Who?

MR. SICKING Nichol e Canacho.

THE COURT: | don't have anything about N chole
Canmacho.
MR, CONLEY: | think there was a Mbtion to

Intervene in the | ast coupl e of days.

THE COURT: Okay. Wwo is Ms. N chole, she is
what, an enpl oyee?

MR, SICKING  Yes.

THE COURT: | don't have her notion.

MR. SICKING The original was filed sone tine
ago. And | did have to anend it because of a
scrivener's error.

THE COURT: Do you think I need four copies of

Veritext Florida Reporting Co.
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the retirenent plan?

MR, SICKING  No.

THE COURT: Any objections to one of the
enpl oyees participating in this case?

MR. BAUMANN:  Your Honor, we don't know what
t he enployee is going to frankly add to the fact
pattern, but as long as it does not delay Your
Honor's consideration of the cross notions for
summary judgnent, we do not object.

M5. BERI O LEBAU. No objection

THE COURT: Ms. Camacho's Mdtion to Intervene
is granted. | have read hopefully everything that
you both submtted. And remnd nme, when the City
enacted the Ordinance 213-15, one of the significant
changes was that the retirenent age, the old
retirement age was what, 557

MR. LINN:. 55 with 20 years of service or at
62, Your Honor.

THE COURT: And the new ordinance sai d?

MR, LINN. Age 62 with 10 years or age 60 with
25 years. Wiat the ordinance provides in order to
preserve the accrued benefits of the enpl oyees is
that, first of all, none of the changes affect
anybody who had al ready reached the current age 62 or

55 with 20 retirenent conditions. Those fol ks were

800-726-7007

Veritext Florida Reporting Co.

305-376-8800



A wWwDN

© 00 ~N o ou

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 5

all grandfathered. But the ordinance specifically
provi ded that the change in the normal retirenent
date, that current enpl oyees could still retire at
the age 62 or 55 with 20 years of service retirenent
date and get the full benefit that they had accrued
up to the effective date of these plan changes,
Cctober 1st of 2013. And with respect to benefits
earned after that date, the new normal retirenent
condition would apply. So the enpl oyees coul d

still --

THE COURT: So you enployed a mathematician to
figure all this out?

MR LINN. Well, certainly the Gty had a
consul ting actuary, yes.

THE COURT: And | don't recall what any other
i mportant changes occurred as a result of the new
or di nance.

MR. LINN. The other changes were the benefit
mul tiplier for future service, that is service on and
after Cctober 1st of 2013 went to 2.5 percent. It
had been 3.0 percent. And the nmaxi mum period of DROP
participation changed to 36 nonths and | believe it
had been 60 nonths. And that was for future people
who went into the DROP into the future.

THE COURT: kay. M question to the City is,

Veritext Florida Reporting Co.
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let's say that | ama long-tine enployee and | get to
be 50 years old and | get offered a job, the dream
job, but I would have had to nove, | would have to
had to go to Paris. Because | know that if | stay in
there for five years, | can retire. And assune
have the 20 years because | ama long-tine enpl oyee.
If | stay another five years, let's just say five
years, that | can then retire at the three percent
and live happily ever after. Then this ordinance
passes and says, sorry, you have to work seven years.
And of course at that point anybody who had 20 years
is going to have ten, so that is not bad. Wy? Tel
me what | have w ong.

MR. LINN:  You could still retire at age 55
with 20 years of service and get the full benefit
t hat you accrued through October 1st of 2013. And
then you would be able, if you did that, and you
retired at that point, you would be able to get
however many years you worked beyond October 1, 2013,
the benefit based on that period of service when you
hit the new normal retirenment date of either age 62
or 60 with 25 years.

THE COURT: What is your vesting, what age, how
many years of service?

MR LINN. It is nowten years.

800-726-7007

Veritext Florida Reporting Co.
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THE COURT: And before?

MR LINN. It was, | believe, five years.

THE COURT: Five years?

M5. BERI O LEBAU. Five

MR, LINN. So the change in the vesting didn't
really inpact the |ong service enployees |like the one
you descri bed because they woul d have vested a | ong
ti me ago.

THE COURT: So did the ordinance grandfather in
everyone?

MR. LINN: The ordinance grandfathered in
everyone who had already attained eligibility for
normal retirement. So everyone who had al ready
reached the 55 with 20 years or age 62 conditions,

t hey were conpletely grandfathered fromthese
changes.

THE COURT: So you are saying anyone who is
55 -- no, what about the age 50, the 50-year-ol d?

MR. LINN. So the 50-year-old, again, would
still be able to retire with the full benefit they
earned prior to these changes, their full accrued
benefit at the three percent nultiplier at the
current normal retirenent date, age 62 or 55 with
20 years. And then for whatever period they would

have after QOctober 1, 2013, they get that piece of

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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their benefit when they reach the new nor nal
retirement eligibility. So they mght, if they
wor ked a few years, two nore years in your exanple,
t hey woul d get that benefit, the 2.5 percent
multiplier tinmes the two years when they reached five
years |l ater, essentially.

THE COURT: Ckay. | don't want to get this
wWr ong.

MR LINN. Ckay.

THE COURT: Because, to nme, this is really
crucial in terns of the argunent by the Retirenent
Conmi ssion. Because | need to know what is the
i mpai rment of contract, which frankly no one really
addr essed.

MR. LINN: There is no inpairnment of contract,
and that is why it hasn't been raised, Your Honor.
And, you know, the Florida Supreme Court has held on
two occasions that it is not an inpairnent of
contract under Florida | aw for these kinds of
retirenment changes to be nade.

THE COURT: Yes. How hurt, | know.

MR, LINN. Just like the 2011 changes to the
Florida retirement system which had two things in
themthat affected current nmenbers, including nenbers

with lots of service. And that was they elimnated

800-726-7007
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the COLA for future service and it added the three
percent enpl oyee contribution. And the Florida
Suprene Court upheld those changes over an inpairnent
of contract's chall enge.

THE COURT: But the change in the Florida
retirement systemdid not change the age at which we
can retire.

MR. LINN:. Correct. But the principals are the
sane, Your Honor. And so there is not a -- | nean,

t hese changes in the North Manm Beach Genera
Enpl oyees Retirenent Plan were crafted in a way to
apply prospectively to service earned in the future.

THE COURT: (Okay. Let ne ask the --

M5. BERIO LEBAU. | would slightly disagree
with respect to that the scope of the WIIlians case
in FRS was dealing specifically with the preservation
of rights, the provision in that statute, which is
not applicable at all here.

THE COURT: The plan, the Cty plan under
Section 1.06, termnation of plan, retirenent plan
for general enployees, | am|looking at Section 1.06.

MS. BERI O LEBAU.  Yes

THE COURT: Gkay. |If you are confortable
standi ng, go ahead. But, if not, you are welcone to

sit down.

800-726-7007
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M5. BERIOLEBAU. | will stand, to find ny
exhi bit here.

THE COURT: | know. The plan nmay be term nated
by the City at any tinme, blah, blah, blah, delivery,
where the City said, one, the plan is term nated or
contributions are discontinued and the plan is
termnated. |If the Cty can do it by ordi nance,
termnate the plan, tell everybody, Go hone and go
work for the state or go work for Paris, why can't
the Gty anend and do these changes prospectively?

MS. BERIO-LEBAU. The Gty can anend it, as
long as they follow the procedures in the plan.

THE COURT: Okay.

M5. BERI O LEBAU. And that is the thing, you
know, this particular plan --

THE COURT: But the City did. Didn't the Gty
bring it to the nenbership of --

MS. BERI O LEBAU:.  No.

THE COURT: And it didn't pass or they didn't
get the 66, the 2/3 vote? They are never going to
get the 2/3 vote, it is against their interest. |If
t hey woul d have taken it into a vote in the state of
Florida, it would not have passed either. So the
City has a right to say, Quys, forget about

retirement. Go get a night job and put your nobney in

800-726-7007

Veritext Florida Reporting Co.
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a 401-K private, you know, private account. W are
just not doing it anynore.

MS. BERI O LEBAU. Your Honor, | actually
di sagree with you that the enployees will never vote
for these changes. Because if you | ook at 98-2,
whi ch was the ordi nance where the enpl oyees agreed to
i ncrease the anmount that was being wi thheld from
their own paychecks by one percent and they agreed to
decrease the percentage of the vote, it used to be
75 percent approval rating. They decreased it to 66
and 2/3. So that is a perfect exanple.

THE COURT: But correct nme if I amwong, did I
msread it that, in fact, this issue was put to the
enpl oyees and it was voted down?

M5. BERI O LEBAU. Wl |, what happened, Your
Honor, is that the City went ahead and had its first
readi ng and never asked the retirenment commttee to
consider it or asked the retirenent commttee to put
it to a vote. The retirenent conmmttee took it upon
itself to put it to a vote. Despite the fact that
the city council had not requested it or even paid
any attention to it at all, they put it to a vote and
it did not get the vote. 1In fact, it lost by very
w de nargi ns.

THE COURT: And this is an illegally technical

800-726-7007

Veritext Florida Reporting Co.
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guestion, it is not being disrespectful, but who
elected the retirenent conmttee? | nean, people

el ected the City council. Supposedly, we el ect those
peopl e who are going to represent us for our own best
i nterest.

MS. BERI O LEBAU: The retirenment conmttee has
two people appointed by the CGty. So the two people
fromthe city council are on the retirenent conmmttee
and then there are two enpl oyee representatives and
then the fifth person is --

THE COURT: But the people of North Mam Beach
didn't elect you guys.

MR SUGARVAN: It did. Your Honor, two of the
nmenbers are el ected.

THE COURT: Wo do you represent?

MR. SUGARMAN: | am Robert Sugar man.

THE COURT: She was doing well. Thank you.

MS. BERI O LEBAU. But what he just said is
true. Two of the nenbers are elected. Two of the
menbers are fromthe council, the city council.

THE COURT: But they are el ected by whon?

M5. BERI O LEBAU. They are the nenbers of the
city council, the same people who passed the
or di nance.

THE COURT: The voters of North M an Beach do

800-726-7007

Veritext Florida Reporting Co.
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not el ect your nenbers, any of your nenbers. They
el ect the conmm ssioner so and so, conm ssioner so and
so and the mayor; right?

M5. BERI O LEBAU. But two of the nenbers of the
comm ssion are al so nenbers of the council, so they
were, in fact, elected. And then the enployees el ect
the representatives.

THE COURT: And the four elect one. Ckay.

Let me go back to ny question. |If the Cty has
the right to termnate the plan, why doesn't it have
the right to then change the rules as they go al ong?

M5. BERI O LEBAU. [|f you read the |anguage of
Section 105, which is the section on the amendnent
procedure, it says the Gty has authority to amend
this plan, subject to the followng [imtations. In
1990 when this plan was put into place, they said,
Okay, these are the terns of this plan. You can
anend the plan if you follow these rules. And there
is like five or six situations. It is not just a
vot e.

Also, the Cty can't nmake anmendnents
retroactive unless the retirement commttee says that
it is okay . They can't change the rules of the
trustee without the trustee's consent. There is a

list of various circunmstances that says, Cty, you

800-726-7007

Veritext Florida Reporting Co.
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can't amend the plan under these circunstances
wi thout followi ng these rules. One of themis the
approval of the participants.

THE COURT: That goes back to a 19 --

M5. BERI O LEBAU:. The ordi nance was 1989. The
1990 plan and nost of the current retirenent plan
terms are fromthat 1990 plan, which was O di nance
89-19. And then this particular provision was | ater
anmended by 98-2. Those are the two key provisions
that are at stake here.

THE COURT: '98 to 2013, al nost 15 years go by.
So the future city comm ssions are then bound forever
by the '98 comm ssi on.

MS. BERI O LEBAU: The |laws and the terns of
this plan have to be followed by the retirenent
cormittee and by the Gity, unless they are anmended
followi ng the procedures in the plan.

THE COURT: The Suprene Court of the state of
Florida said in the Scott case, you can change the
rules and too bad, so sad.

M5. BERIO LEBAU. It told the |egislature that
they could change the rules, that they were not
prohi bited by the preservation of rights contract
| anguage in FRS from doi ng the changes that they

wanted to do. They didn't say every single

800-726-7007
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municipality in the state can just do whatever the
heck it wants. That is not what they said. | nean,
they were | ooking at a specific statute, the FRS
statute. They were | ooking at specific |anguage and
they said this specific | anguage does not stop the

| egislature fromdoing this thing. And it was on a
contract basis. It was the provision that says that
enpl oyees have certain contract rights with respect
to FRS, a totally different situation here. W are
tal ki ng about ordi nances, we are tal king about
muni ci pal law, we are tal king about adm nistrative

I aw.

THE COURT: Let me ask a question.

M5. BERIO LEBAU. This is a perfectly
| egi ti mate ordi nance.

THE COURT: Yes. And why is the new ordi nance
not perfectly legitimte that says, | am changing the
retirement rules?

M5. BERI O LEBAU. Because you have to foll ow
the perfectly legitimate current ordinance in order
to make changes.

THE COURT: Ckay.

M5. BERI O LEBAU. [|f they want --

THE COURT: W are doing circular discussion

here. The City said this went to a vote, whether by

800-726-7007
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the retirenent conm ssion or it went to a vote and

t hey said, Forget about it, in 2013, we are not
changing it. W are not going to approve it. Let's
just say that | rule and | said, You are correct, |
amfinding in favor of your position, and that | get
affirmed, which happens once in a while, the Gty can
then go in and elimnate the entire plan. Correct?

M5. BERIO LEBAU. [|f that is what they chose to
do, they could also go and propose an anendnent t hat
woul d not be as w de-sweeping as this one did and
woul d not affect nultiple groups of enployees. They
coul d, absol utely.

THE COURT: That wasn't ny question. My
guestion is, if you wn, the City can go and
elimnate its entire retirenent schene.

M5. BERI O LEBAU. Technically, yes. They al so
have col | ective bargaining issues potentially with
t hei r uni ons.

THE COURT: But those have tine [imts on them
| mean, those are contractual agreenents which end at
sonme point in the future. And when that contract
ends with the police or wwth whoever it is, | assune
it is the police because they are a big union.

M5. BERI O LEBAU. This is General Enpl oyees’

plan and it has AFSCME and there is al so sone

800-726-7007
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enpl oyees in this group represented by | UPA, which is
the police union, where they are not eligible to
parti ci pate.

THE COURT: But those have terns.

MS. BERI O LEBAU. The col |l ective bargaining
agreenents, yes.

THE COURT: And the longest in the future ends
three to five years fromtoday.

MR. LINN. Three years.

M5. BERI O LEBAU. Three and a half years.

THE COURT: So the City says when they cone
back to the table, Hey, too bad, they could do that.
Whet her it nmakes them popul ar, whether they are going
to be voted out of office, that is another story.

M5. BERI O LEBAU. That is another story, Your
Honor. W know what they decide to do or not do, if
the Gty wants to anend this plan to nake any of
t hese changes, it can do it in a way that follows the
rules and if they decide they don't want to do this
anynore, they could termnate the plan. They are not
bound by this. [If they want to anend the plan,

t hough, they need to follow these rules. And these
rul es have been around for a long tine, Your Honor,
and it is a perfectly legitimte ordi nance. There is

absolutely nothing wong with the terms of this plan

800-726-7007
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the way they are. And as we tal ked about, it is
presuned valid. |If they don't followit, the
ordi nance is invalid.

THE COURT: Wiy doesn't the Gty attenpt to
take the issue to a vote under the 2/3?

MR. BAUMANN:  Your Honor, the reason was that
the Gty had elected to renpve that requirenent from
t he ordi nance. The ordinance, the old ordi nance
required that a plan change be adopted by a city
referendum of the city comm ssion after a 2/3 vote.
The City had gone through collective bargaining with
AFSCME and foll owi ng that collective bargaining,
actually, as shown by our affidavits, during the
col | ective bargaining even told AFSCVE they were
going to do this. AFSCME said, Well, don't put it in
the coll ective bargai ning because it is not a
benefit, but they didn't vote on it. They didn't
object toit. But they were notified, as we showin
our Exhibit G they were notified of it. They knew
about it. And the Cty didn't submt it to the 2/3
vot e because they were doing away with that process.
The new process is adoption of an ordi nance.

The argunent, you are right, Your Honor, takes
us in a big circle. W have a 1998, | think it is,

city ordinance that has a provision in it that says

800-726-7007
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if you amend the plan, you go through this 2/3 vote
and a referendum

But the black letter law, as we all know, is
that an ordi nance may only be anended by an
ordinance. The City sits as the legislature in this
case. Wat they adopted in Odinance 2013-15 was two
things. They adopted the provisions of the
col | ective bargaining agreenent. And if you read
them they are all applicable to the nenbers of
AFSCME and the fol ks who are not part of a union. So
the 1UPA, the other union, is not subject to these
vari ous changes.

The other thing they did was they nade it
prospective. So that was the benefits side of the
ordinance. The City al so advised during collective
bar gai ni ng that they were del eting that provision
They were going to follow a new provision. The
ordinance itself states why. The City felt that this
was an invalid delegation of its |egislative
authority and it interfered with collective
bar gai ni ng and was essentially surplusage in |ight of
now usi ng col l ective bargaining to reach these kinds
of agreenents.

It states right in the whereas clause of the

ordi nance why they did it. And to say now that they
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cannot anend an ordi nance, that they are irrevocably
handcuffed by what a prior city comm ssion did, just
goes agai nst the very notion of |egislative power.

And the Scott case is a perfect exanple. Your
Honor obvi ously has read Scott. And we have all read
Scott at this point. And it states, W stress the
rights provision, that is the contractual rights
provi sion they were tal king about in Scott, which we
don't even have here.

So we are not even tal king about a
| egislatively created right. It was not intended to
bind future legislatures from prospectively altering
benefits which approve for future state service. To
hol d ot herwi se would nmean that no future |egislature
could in any way alter future benefits of active
enpl oyees for future service, except for a manner
favorable to the enpl oyee. So we are stuck in this
conundrum We have an ordi nance that you anmend with
an ordinance. And to do that, we will never be able
to inplenent a collective bargai ni ng agreenent.

Now, the City of Mam Beach case that Your
Honor is also famliar with --

THE COURT: Yes. | got reversed on that one
t 00.

MR. BAUVANN: The M am Beach case, collective
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bar gai ni ng was reached and it was submitted to a
referendum And the M am Beach case tells us that
col | ective bargaining, once reached, is binding. The
City is obliged to inplenment that collective

bar gai ni ng agreenent pl an.

| f we adopt what the commttee is putting forth
t oday, Your Honor, we are in a |legal conundrum where
we have a coll ective bargaining agreenent that is in
pl ace that we are obliged to inplenent, but there is
a veto by referendum and you are now in a situation
just like Mam Beach. You can't inplenent it. The
Court can't overturn the collective bargaining
agreenent. The defendants/counter-plaintiffs can't
overturn the coll ective bargai ning agreenent, yet we
are obliged to inplenment it. That is the other
reason this provision, in the City's view, needed to
be renpved.

What it comes down to, pushing everything el se
aside, the benefits here were all prospectively made,
just like in the Scott case, the City is acting in
its quasi legislative authority as the |legislature
and it is changing the |egislation noving forward.
And to handcuff the Gty and say that, You can never
do this, is contrary to the notion of the exercise of

| egislative power. |In that case it is a del egation
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to another party who is not the elected |egislature
of the Gty of North Mam Beach. So if we buy into
this argunment, we are stuck in this circle.

You are right, Your Honor, we could term nate
the plan, but as it was pointed out, we can't because
we have coll ective bargaining. So we can't take any
action that inpairs the collective bargaining
agreenent and, yet, under their reading, we can't
take any action to inplenment the collective
bar gai ni ng agreenent. Their position takes us in a
conplete circle.

THE COURT: You know, in the Scott case it
wasn't that they were changing future terns of
retirement eligibility. It was a real, | amgoing to
reach into your pocket and take three percent out.
And it was affirmed. | nean, | don't know whet her
t he 50-year-old who gave up the dreamjob is the
wor se scenario than having to cone up with three
percent of your pay for until you retire, you know.

Yes, M. Sicking.

MR SICKING If I may shed sonme light. Scott
v. WIllians does not involve collective bargaining.
The Court specifically said that no union contract
was before the Court.

MR. BAUMANN: That is true.
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MR SICKING Under the Mam Beach case it was
t he taxpayers, the citizens didn't have a right to
vote a referendum on pension ordi nances under the
constitution, but the enployees did. It is Article
1, Section 6.

And so what the Court of Appeals held in the
M am Beach case is the right of the enployees to
ratify, because pensions are nmandatory, subject of
col l ective bargaining, the right of the enployees to
vote to ratify the collective bargaini ng agreenent
was superior to any ordinance right that the citizens
had by referendum So the sane here, it is the right
of the enployees to vote under Article 1, Section 6
for these changes. Because pensions are a subject of
col l ective bargaining. That is what the people
want ed.

My point with this intervention is the
ordi nance says that they got the consent of AFSCME.
My client is not a nenber of AFSCME. She is a nenber
of 1UD, | UPA

THE COURT: AFSCME has an affidavit that says
we didn't consent.

MR SICKING That is a conflict of
understandi ng. | UPA represents the dispatch, the

police dispatchers. They are not covered by the

Veritext Florida Reporting Co.
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AFSCMVE group, so anything they say about AFSCME,
including what is said in the ordinance, is
irrelevant. She should be carved out because there
is no presentation in the ordi nance or anything el se
that the I UPA, the dispatchers ever agreed to this in
col l ective bargai ning or any other way.

And since the pensions are a nmandatory subj ect
of collective bargaining, those two sections that
they say we are bound by, a lot of |aws are that way.
| nmean, the |legislature ordinances, the cities can't
just change traffic laws. You can't just change what
crines are. Yes, we are sort of bound up by sone
t hi ngs.

And Article 1, Section 6 is sonmething the
peopl e wanted in 1968, that enpl oyees would have the
right to negotiate with their public enployer and, in
a sense, the individual nmenbers of the union have a
right to vote. And the right to vote in Arerica is
very sacred. It is very sacred. And in this
particular instance the City took it away.

And as far as Ms. Camacho is concerned, as far
as the affidavit is concerned, there was never an
agreenent with her union or with her to make this
change. And so either under the ordi nance or under

Article 1, Section 6, at |east, she should be carved

800-726-7007

Veritext Florida Reporting Co.

305-376-8800



A wWwDN

© 00 ~N o ou

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 25

out .

THE COURT: | feel like standing up and putting
nmy hand over my heart. | agree the right to vote is
sacred, but we're not tal king about the right to vote
for elected officials.

MR. SICKING | understand. The right to vote
for a union contract is sacred. It is in Article
1 --

MR LINN:  Your Honor --

THE COURT: Stop. M. Sicking, did you finish?

MR SICKING Yes.

THE COURT: Yes, nmm'am

M5. BERI O LEBAU. | have been itching here,
Your Honor, because the whol e collective bargaining
thing really, | think, is a hunongous red herring.
Scott v. WIllianms, the Court specifically nmade a
di stinction between an as applied constitutional
argunent and on its face a facial constitutional
argunent. And they said in Scott v. WIllianms, there
is no CBA before us. This is a facial constitutional
statute that challenges the statute and the statute
on its face does not infringe upon collective
bar gai ni ng.

We have the exact same situation here. The

City is making it as applied argunent. And that is
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what M am Beach was too. M am Beach was an as
applied argunent. The statute in Mam Beach,

166. 021, requires approval of a whole host of

ordi nances. This is perfectly typical to have a
requi rement of having a vote. 166.021 says that any
time a city is going to nake a change to its charter
that falls within the circunstances there, they have
to put it to a vote of the el ectorate under those
circunstances. The City of North Mam Beach has
made an as applied argunent, saying, Ch, well, we
have a CBA with AFSCME, but they are then trying to
turn that into elimnating the entire provision.

And it is very inportant, | suggest, Your
Honor, to renmenber that there are enpl oyees that are
not represented by any union, no union at all. And
t hose enpl oyees' benefits are bei ng changed here.
Those enpl oyees' benefits were folded into this
ordi nance. They have had no representation at all.
They are the ones who are nost protected by this
provi si on.

And the Gty of Mam Beach case tal ked about
that specifically. 1t said when you have
unrepresent ed enpl oyees, those enpl oyees' rights are
protected by these vote provisions. It is a very,

very simlar situation here, that the ordi nance on
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its face does not infringe upon the collective
bar gai ni ng rights of anyone.

THE COURT: Let ne hear --

M5. BERI O LEBAU. They are trying to turn it
into this. They are trying to fold it into this.
And it is also factually not true. AFSCVE did not
agree to this. They could never have agreed to
elimnate a vote provision on behalf of people they
don't even represent.

THE COURT: A technical point for the record,

t he defendant, you are not challenging that the

Ordi nance 2013-15 was passed, there was anything
wong with the way it was passed, other than the fact
that it changed the two-thirds requirenment; right?

MS. BERI O LEBAU: | believe that the ordi nance
was not validly passed because the ordi nance was
not -- the condition precedent was not followed and
they did not follow the procedures.

THE COURT: Ckay. But there was a first
readi ng, an announcenent, publication and --

M5. BERI O LEBAU. There was a first reading and
there was a second readi ng, yes.

THE COURT: You are not chall enging the
technicality of anything in the ordinance, what you

are challenge is the substantive change as to the '98
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provi si on.

M5. BERI O LEBAU. No, Your Honor. | believe
that if the ordinance, and this is any ordi nance, and
there is a case the Gty of Mam Beach v. Landsberg
whi ch gives us a nice exanple where there there was
an ordi nance that was passed that had a del ayed
effectiveness. It said, W are going to pass this
ordi nance, but there is an enabling | egislation that
hasn't been passed yet. As soon as that enabling
| egi sl ation kicks in, that ordinance will be
effective.

THE COURT: M question is, are you chall enging
anyt hi ng other than the substance of that ordi nance?
| think you wanted to nention sonmething to the
counsel. Did you want to?

MS5. BERI O LEBAU. Procedurally, it's not the
benefit substance. |In fact, the benefit substance, |
think, is sort of besides the point. It is the fact
they did not followthe plan terns. They did not
foll ow the ordinance. The retirenment committee is
required to follow the ordinance. The Cty is
required to follow the ordinance. |If you don't
foll ow the ordi nance, you can't pass it.

In the case | was just tal king about, it was a

situation where the ordi nance required a
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superngjority vote of the city council and the
authority. And then a subsequent city counci
couldn't get the supermmjority vote, so they went and
passed a new ordi nance. They did exactly what the
City of North Mam did here. They didn't |ike the
fact that they needed a supermgjority vote, they
i gnored that one, passed a new one, and the court
said, No, the original ordinance was perfectly
effective. The original ordinance requires a
superngjority vote, you didn't get a superngjority
vote to pass the new ordi nance changing the earlier
ordi nance, therefore the new ordinance is invalid.

Ordi nances are changed by ordi nances all the
time. |In order to pass an ordi nance, you have to
follow the rules. Wether it is giving notice,
whether it is getting a condition precedent of a
vote, this is how things happen, you know. The
enabling legislation specifically says that a city
council is required to follow certain conditions and
is allowed to add additional conditions.

THE COURT: Last word.

MR. BAUMANN: If | may, Your Honor. | think
that council for the commttee, the retirenent
commttee, actually hit on sonmething that really

sinplifies the case. And that is that the change to
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the benefits, if | heard her correctly, are really
besi des the point. The issue here was the CGity's
ability to anend its ordi nance and delete a
procedural provision. That vote is not a benefit.
You don't earn the right to vote under that provision
by having ten years of service in, or if you have 15,
you get two votes, or anything like that. Al right?
So you could alnost ook at this as if there was no
change to the benefits.

Let's take all that out of the equation for a
mnute and let's just assune that the Cty adopted a
very sinple ordi nance that renoved that provision and
did nothing else, said, | amgoing to change ny
ordinance. Now, in the case that she tal ked about,
that counsel for the retirenment conmttee tal ked
about, there is a supermgjority requirenment. They
didn't go back and change the requirenent for the
super majority. They went ahead and just adopted the
ordi nance anyway. That is the difference, Your
Honor .

In some of these cases the supermgjority, or in
the Gty of Mam Beach incidents, for exanple, those
provisions are captured in a city charter or a county
charter or sonmething |like that. That has sone

addi ti onal procedural change to it. Here we have a
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si npl e ordi nance. W have not hing nore than an
ordi nance. And take the benefits, shove them aside,
the question is, can the Cty never change this
ordi nance? |Is that what is being proposed here? The
next section says they could just scrap the entire
pl an wi t hout any vote and | suppose readopt it, which
is foolhardy at best to have that kind of a reading.

But the case comes down to whether or not the
City can change a procedural requirenent it placed in
a prior ordinance because it elects going forward
that that procedural requirenent be different. That
is not the same as saying, | can only adopt a
conpr ehensi ve plan amendnent change by a
superngjority vote and then they adopt a
conpr ehensi ve pl an anendnent change by a sinple
majority. | would have to go back and change that
ordi nance, and that was what was done here, and the
Cty is well withinits right to do it.

M5. BERI O LEBAU:. Your Honor, if you are going
to change the ordi nance, you have to follow the
rul es.

THE COURT: You are repeating yourself. | am
going to rule in favor of the Gty. | find that if
the Gty has the right to termnate the plan, to

di scontinue any of its contributions, it certainly
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has the right to change it without the 2/3, as the
conmittee is requesting. | amnot going to find that
t hey breached any fiduciary duty. | find that --

MR BAUMANN:  You di sm ssed that count, Your
Honor .

THE COURT: Ckay. | didn't have that note.
Well, at least | am consistent.

MR. BAUMANN: I n all fairness, Your Honor, at
the notion to dism ss hearing you di sm ssed that
count. We did not refile it.

THE COURT: Gkay. | don't have then the
anended conplaint or | don't have -- is the City
asking me to issue a wit of mandanus or do a
declaratory action or it doesn't matter?

M5. BERI O LEBAU:. | suggest a wit of mandanus
does not apply. This is clearly not admnisteri al
duty.

THE COURT: It doesn't matter. You need to
draft an order, make it, please, a very sinple order
saying that | amfinding that the Cty had a right to
pass Ordi nance 213-15 and that the commttee has to
abide by its rules and provisions. And you, of
course, have your appropriate -- since the Third
District is really going to decide this case and what

you need is to nake a decision today so you can then
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take it up to those who know nore. So thank you.
MR. BAUMANN:  Your Honor, | wll prepare an
order and circulate it wth counsel.
THE COURT: | do want to thank everyone. |

know you did a | ot of work and you worked this

weekend. And let's see where this goes. Thank you

for comng in.
MR. BAUMANN:  Thank you, Your Honor.
THE COURT: All right.

(The hearing was concluded at 2:20 p.m)
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HEARI NG CERTI FI CATE

|, ELI ZABETH CORDOBA, Regi stered
Prof essi onal Reporter, Certified Realtine Reporter,
certify that | was authorized and did stenographically
report the foregoing proceedings and that this
transcript, pages 1 through 34, is a true record of the
proceedi ngs before the Court.

| further certify that | amnot a relative,
enpl oyee, attorney, or counsel for any of the parties nor
aml a relative or enployee of any of the parties'
attorney or counsel connected with the action, nor am!|

financially interested in the action.

Dated this April 1, 2014.

ELI ZABETH CORDOBA
Regi st ered Professional Reporter

Certified Realtine Reporter
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