	
	
	

	
	MINUTES

POLICE  OFFICERS'  &  FIREFIGHTERS'

RETIREMENT  COMMITTEE  MEETING
THURSDAY  -  NOVEMBER 19,  2009  -  9:00  AM
	

	
	
	


	
PRESENT
	
	ALSO  PRESENT

	
	
	Graystone - Michael DeGenova

	Sgt. Leo Socorro – Chair
	
	GW Capital -  Scott Mullet

	(Ret)Chief Linda Loizzo 
	
	Thornburg – John Roche

	Councilwoman Beth Spiegel
	
	MDT Advisors - Mike Bappert

	Officer Michael Pons
	
	Bob Sugarman – Sugarman & Susskind

	Councilman John Julien
	
	Tom Lowman – Bolton Partners

	ABSENT
	
	Martin Lebowitz – Pension Administrator

	
	
	

	
	
	 


	
	DEPARTMENT REPRESENTATIVES

	
	Bill Dresback – Retired Firefighter

	
	Darcee Siegel – City Attorney

	
	 Jeff DeLisle – Bolton Partners

	
	 Mark Cohen – Retired Police Officer

	
	 Lori Helton – IT

	
	 

	
	


The meeting was called to order at 9:12 a.m. by Sgt. Socorro and was followed by a roll call of Trustees. 

I.
GW CAPITAL – SEPTEMBER 30, 2009 REPORT
Scott Mullet reported the total GW Capital Small Cap Value Equity portfolio was valued at $2,739,332 (including accrued interest) as of 9/30/2009, with an asset allocation of 97.66% in equities, 2.34% in cash and equivalents

For the quarter ended 9/30/2009:  Total fund return was 18.38% compared to 22.70% for the Russell 2000 Value.

Plan year results:  Total return for their portfolio was 52.04% vs. 57.61% for the Russell 2000 Value. 

Scott Mullet discussed three Special Situation Stocks that the fund held and they are Brookdale Senior Living, SLM Corp. and Tetra Tech, Inc.  Darcee Siegel, City Attorney brought to the attention of the board that she was familiar with Tetra Tech and the City of North Miami Beach hired them as consultants. The City of North Miami Beach is currently involved in two federal 
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litigations cases with Tetra Tech. Bob Sugarman discussed the options the board has in this matter and the best interest of the participants and their beneficiaries. They are as follows: 1) we delegated full fiduciary responsibility to GW Capital, 2) the board would tell GW Capital to divest yourself of Tetra Tech, 3) we give the right to GW Capital to vote the proxy and send the proxy to City of North Miami Beach General Employees’ Retirement Plan to vote.  

The boards requested information from Scott Mullet regarding how much litigation is pending for Tetra Tech, Inc. and to send that information to Martin Lebowitz.
II.
MDT ADVISORS – SEPTEMBER 30, 2009 REPORT
Mike Bappert reported the total MDT Advisors Mid Cap Growth portfolio was valued at $2,739,640 (including accrued interest) as of 9/30/2009, with an asset allocation of 99.02% in equities, .98% in cash and equivalents. 

For the quarter ended 9/30/2009:  Total fund return was 15.21% compared to 17.58% for the Russell  Mid Growth.
Plan year results:  Total return for their portfolio was 18.72% vs. 18.12% for the Russell Mid Growth. 

Scott Mullet discussed three Special Situation Stocks that the fund held and they are Brookdale Senior Living, SLM Corp. and Tetra Tech, Inc.  Darcee Siegel, City Attorney brought to the attention of the board that she was familiar with Tetra Tech and the City of North Miami Beach hired them as consultants. The City of North Miami Beach is currently involved in two federal litigations cases with Tetra Tech. Bob Sugarman discussed the options the board has in this matter and the best interest of the participants and their beneficiaries. They are as follows: 1) we delegated full fiduciary responsibility to GW Capital, 2) the board would tell GW Capital to divest yourself of Tetra Tech, 3) we give the right to GW Capital to vote the proxy and send the proxy to City of North Miami Beach General Employees’ Retirement Plan to vote.  
The boards requested information from Scott Mullet regarding how much litigation is pending for Tetra Tech, Inc. and to send that information to Martin Lebowitz.
III.
THORNBURG – SEPTEMBER 30, 2009 REPORT
John Roche reported the total Thornburg International Value portfolio was valued at $2,617,910 (including accrued interest) as of 9/30/2009, with an asset allocation of 95.96% in equities, 4.04% in cash and equivalents. 

For the quarter ended 9/30/2009:  Total fund return was 4.46% only had less than one month.
Plan year results:  Total fund return was 4.46% only had less than one month.
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IV.
GRAYSTONE CONSULTING – SEPTEMBER 30, 2009 REPORT
Michael DeGenova presented the performance report, indicating a total portfolio market value on 9/30/2009 of $53,684,778 (including accrued income).  This represents a net increase in value from the previous quarter of $5,279,857.   The total asset allocation was reported to be 49.86% invested in domestic equities, 10.03% invested in international, 38.25% in fixed income and 1.86% in cash and equivalents.   The total fund earned 11.02% for the quarter.  
For the quarter ended 9/30/2009:  Davis Hamilton under-performed Russell 1000 Growth 

Fund 12.09% vs.13.96%.  HGK under-performed Russell 1000 Value Fund 14.61% vs. 18.24%. GW Capital returned 18.38% vs. 22.70% for the Russell 2000 Value Fund.  MDT returned 15.21% vs. 17.58% for the Russell 2000 Growth Fund. Renaissance returned 16.11% vs.19.69 for the MSCI AC World x US. Thornburg returned 4.46% vs.19.69 for the MSCI AC World x US. Davis Hamilton Fixed Income earned 5.88% outperformed the BC Int. Gov/Credit of 3.25%.  

Plan year results:  Total return earned for plan year was 2.22%.  

V.
ORDINANCE – CHAPTER 2009-97 
Bob Sugarman discussed the proposed Ordinance which is as follows:
A - Membership for the trustees who would serve on the committee for a period of 2 years would be changed to 4 years.
 B - Changes of Joint Pensioner, Beneficiary or Beneficiaries - If a participant has elected an option with a joint pensioner or beneficiary (or beneficiaries) and his retirement income benefits have commenced, he may thereafter change his designated joint pensioner or beneficiary (or beneficiaries) up to two times as provided in Section 175.333, and Section 185.161, Florida Statutes, without the approval of the board of trustees or the current joint survivor or designated beneficiary. The member need not provide proof of the good health of the joint survivor or beneficiary being removed, and the joint survivor or beneficiary being removed need not be living. After any such change in joint survivor or beneficiary, the member’s pension benefit will be recalculated accordingly by the actuary and retirement income shall be payable to the member based on the new calculation.

Bob Sugarman discussed how the actuary would calculate this benefit currently and how we are going to administer these beneficiary changes. The law is silent; it says the benefit would be re-calculated when the retiree makes a change in their beneficiary.  The law doesn’t say how to re-calculate this benefit based on change of the new beneficiary. 
The following is Tom Lowman’s suggested approach:

While trying to make it cost free to the plan I was asked to avoid having the Trustees need to consider health status when determining the actuarial reductions.  I understand why this 
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would be a good idea.  However, if we can’t charge more for those in bad health we need to charge more to everyone taking J&S options.

1. Any future reduction for a 50% Joint and Survivor option will be reduced an additional 2% (e.g. a factor of 0.900 becomes 98% x 0.900 = 0.882).  A 4% reduction would apply to the 100% option. 
2. If the original beneficiary has not already died the current benefit is adjusted by the ratio of the current reduction factor based on the original beneficiary’s current age and the factor based on the new beneficiary’s current age.  For example, if the retiree was age 55, the original beneficiary was 55, the new beneficiary was 50 and the current 50% joint and survivor benefit was $1,000; the current $1,000 benefit would be multiplied by the ratio of 0.9516 / 0.9643 to provide a reduced benefit of $986.83.  I would also point out that IRS has limits on the survivorship percentage that can be provided to non-spouse beneficiaries which depend on the age difference between the retiree and the beneficiary.
3. If the original beneficiary has already died, the current benefit is reduced further using just the reduction factor based on the retiree’s age and the new beneficiary’s age (and reduced by the 2% or 4% factor noted above).  In addition, the reduction should be determined as if it applied when the original beneficiary died and the actuarial equivalent of “uncollected” reductions since that time will be used to reduce the retirees and potentially the survivor’s benefit.  To the extent the uncollected amount (with interest) is not recovered before the retiree dies, the balance would be applied to reduce the benefit provided to the new beneficiary.  This last step is important to limit a potential anti-selection issue which may occur with retirees making elections just before they die. An example of this calculation is as follows:  If the retiree was age 55 when the original beneficiary died, the new beneficiary was 50 and the current 50% joint and survivor benefit was $1,000; the current $1,000 benefit would be multiplied by 0.9516 x 98% to provide a reduced benefit of $932.57.  This would be reduced further so as to recover the uncollected amounts (plus interest).  

There is a question if the members need to vote on this issue.  Bob Sugarman and Tom Lowman will request verification from the State if the members are required to vote. Also, they will have the State review all of the above suggested approaches from Tom Lowman.
Tom Lowman suggested when a retiree makes a change to their beneficiary that the board sends a letter to the beneficiary.
C - The Board of Trustees may, upon the written request of the retiree of the pension plan, authorize the plan administrator to withhold from the retirement payment those funds that are necessary to pay for premiums for accident, health, and long-term care insurance for the 
Police & Fire Retirement 

Committee Meeting

November 19, 2009

Page 5

retiree and the retiree’s spouse and dependents. The pension plan, and its Board of Trustees, shall not incur any liability for participation in this permissive program should its actions be taken in good faith.
D - In the event of termination or partial termination of the plan, each participant’s accrued pension benefit shall become nonforfeitable (100 percent vested). The board shall determine the date of distribution and the asset value required to fund all nonforfeitable benefits after taking into account the expenses of such distribution. The board shall inform the then current Plan sponsor if additional assets are required in which event the then current Plan sponsor shall continue to financially support the pension plan until all nonforfeitable benefits have been funded. At such time, the funds shall be appropriated and distributed in accordance with the provisions of Section 175 and 185, Florida Statutes. 
E - The Retirement Committee shall establish a written investment policy, with the advice and counsel of such advisors as the Retirement Committee deems necessary, and said investment policy shall set forth the types of securities and other types of investments into which shall be placed the assets of the fund. The policy shall further set forth appropriate limitations on those investments, including, but not limited to, anticipated rate of return, quality of investment, class of investment and acceptable risk. The Retirement Committee shall identify and publicly report any direct or indirect holdings it may have in any scrutinized company, as defined in Florida Statutes, Section 215.473, and proceed to sell, redeem, divest, or withdraw all publicly traded securities it may have in such company beginning January 1, 2010 and shall thereafter be prohibited from purchasing or holding such securities. The divestiture of any such security must be completed by September 30, 2010. In accordance with Ch. 2009-97, Laws of Florida, no person may bring any civil, criminal, or administrative action against the board or any employee, officer, director, or advisor of such board based upon the divestiture of any security pursuant to this paragraph. The board shall have the authority to invest and reinvest the assets of the plan in such securities or property, real or personal, as the board deems appropriate.
Bob Sugarman made the plan document language gender neutral as requested by City Attorney at our last meeting.
Bob Sugarman discussed the City Ordinance which provides Councilpersons with ex-officio duties to be able to service on the Police & Fire Pension Board.

VI.
MUNICIPAL DERIVATIONS ANTITRUST OPT OUT CASE 


AND BANKRUPTCY OF MUNICIPALITIES




Bob Sugarman discussed his letter on bankruptcy of municipalities as follows:

You have requested our opinion concerning the availability of bankruptcy to Florida municipalities and any potential repercussions facing pensioners as a result thereof.  It is important to note that under Florida law, a Florida municipality cannot declare bankruptcy 
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without the prior approval of the Governor.  The Governor is given extraordinary powers to essentially take control of a city’s finances if it cannot meet its obligations so as to avoid the need for bankruptcy.  
Furthermore, even if bankruptcy is permitted by the governor, the laws require a comprehensive reorganization plan that must be approved by the court and must account for all pension obligations.

It is our understanding that a number of City of North Miami Beach retirees have raised concerns regarding a statement made during the September 8th Special City Council Meeting concerning “bouncing pension checks” should the City declare bankruptcy.  We have reviewed the audio/video recording of the September 8th Special Meeting found at the
 City of North Miami Beach website.  At that meeting, it was stated that, essentially, cities in Florida have the option of declaring bankruptcy, “bouncing” pension checks, and avoiding “all liability” for pensions because of bankruptcy protection.  For the reasons stated below, we respectfully disagree with that statement.


A Florida municipality does not have the option of unilaterally declaring bankruptcy.  Bankruptcy cannot occur without prior approval of the Governor.  Section 218, Florida Statutes, provides for the procedures to be followed when a city has a “financial emergency.”  See Fla. Stat. §218.503 (2009).  It defines the conditions when a financial emergency occurs.  One of those conditions includes when a city fails to timely pay either the pension contributions due to its pension plans the retirement benefits due to retirees. See §218.503(1)(c)(2)(b) and §218.503(1)(d)(2).  Other conditions include failure to pay within the same fiscal year short-term loans, bond debt service, or other long-term debt payments. See §218.503(1)(a).  

Should such conditions exist, the statute provides for assistance from the state government to resolve the emergency.  One such measure afforded to resolve the financial emergency includes authorization for the state to loan money to a city. See §218.503(3)(b).  Other measures include:

· Requiring approval of the local government entity’s budget by the Governor

· Prohibiting the entity from issuing bonds, notes, or any other form of debt

· Consulting with auditors of the local entity and appropriate state officials regarding necessary steps to bring the books and accounting systems into compliance with state requirements

See §218.503(3).  Florida law clearly contemplates that if an emergency exists, the state government will first work with a municipality to fulfill that city’s financial obligations.        It also permits the Governor to appoint an oversight commission to essentially take control of the city’s finances.

The same statute expressly prohibits a local government entity from declaring bankruptcy “except with a prior approval of the Governor.”  Accordingly, the City has no 
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authority or “option” to, on its own, declare bankruptcy as suggested on September 8.  Governors generally use the extraordinary powers granted to them to take control of a city’s finances rather than permitting bankruptcy.  Nevertheless, even if the Governor approved a municipal bankruptcy, the section of the bankruptcy code governing municipalities does not allow for a city to extinguish pension obligations by liquidating its assets.  Under that section of the bankruptcy code, a city may reorganize its debts pursuant to a court approved plan of reorganization.  
It is therefore our opinion that the City does not have the authority to unilaterally declare bankruptcy and that even in the unlikely event that bankruptcy was authorized by the Governor, the bankruptcy code does not allow the City to stop paying pensions or to refuse to honor the pension checks sent to retirees.  

A question to Bob Sugarman from Chief Loizzo, can the retirees pension check be reduced.  Yes, in the following scenario; the Governor takes over the City of North Miami Beach, the Financial Oversight Board takes over the City of North Miami Beach and if that fails then the Bankruptcy Court takes control of the City of North Miami Beach and if they cannot find enough money to make the pension plan 100% then the pension plan would be terminated.  Then the pension plan could be reduced if the Plan does not have enough money.  This has never happened in the State of Florida.
Sgt. Socorro asked about a difference in the City of North Miami Beach Employer Contributions for the Police & Fire Pension Plan as of October 31, 2009. Martin Lebowitz stated there was a difference in the regular Employer Contributions of approximately $10,000. The finance department is looking into to this matter. Sgt. Socorro also asked about the funding of the additional Employer Contributions of $3, 050,000 and when must this be contributed by the City of North Miami Beach.    Bob Sugarman stated per State Law that the $3,050,000 and regular Employer Contributions must be contributed at least quarterly to the Plan.
Bob Sugarman handed to Martin Lebowitz the IRS Update for Safe Harbor Rollover Notice Forms that needs to be given when an employee terminates his service with the City of North Miami Beach. 

Bob Sugarman handed out to the board a Legislative Update (pending acts) as follows:

· H.R. 1413 Healthcare Enhancement for Local Public Servants Act of 2009

· H.R. 721 to amend the Internal Revenue Code of 1986 to modify the exception from the 10 percent penalty.

· H.R. 710 Public Retiree’s Investment Act of 2009

VII.
PENSION DOCUMENTS – SERVER
The server has been ordered and will cost approximately $500 for each Plan.
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VIII.
RFP – AUDITOR
The City of North Miami Beach is currently looking to replace Rachlin with a new auditor. 

We have received two RFP’s for new auditor for both Retirement Plans. 

We have scheduled a meeting for December 10, 2009 to interview both Auditors.

IX.
MARK COHEN LETTER COLA – DISABILITY
Mark Cohen who retired on a disability benefit addressed the board requesting a COLA.  The requirement to receive a COLA for disability benefits are as follows: Commencing October 1, 1998 and on the first day of each October thereafter, the monthly benefit payable hereunder to each participant who retired due to disability on or after December 30, 1988, has attained age 52, has been retired for 3 or more years, and has received Social Security monthly disability 
income benefits for the same condition which caused the participant to receive disability benefits from this retirement plan, shall be increased by two and one-quarter percent, increasing to 2.5% commencing October 1, 2002.
Mark Cohen meets two out of the three requirements.  Mr. Cohen has not received Social Security Monthly Disability benefit. Therefore Mr. Cohen does not meet the requirement to receive a COLA. The board asked Mark Cohen if he applied for Social Security Disability Benefit.  Mr. Cohen stated he did not apply for Social Security Disability Benefit. Chief Loizzo suggested to Mark Cohen that he apply for Social Security Disability Benefit.
Chief Loizzo had someone call Social Security concerning the time limit for Mark Cohen to apply for Social Security Disability Benefit.  Social Security stated there was no time limit for him to apply for disability benefit for the injury that he had when he went out on a disability benefit from the City of North Miami Beach. Martin Lebowitz will notify Mark Cohen that he can apply for disability from Social Security.
Following discussion, motion by Councilwoman Spiegel, second by Chief Loizzo, to deny Mr. Cohen’s request COLA.

Roll call Vote:

Councilwoman Spiegel
Yes




Councilman Julien

Yes




Chief Loizzo


Yes




Sgt. Socorro


Yes




P.O. Pons


Yes











Motion carried.
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X.
QUARTERLY MEETING SCHEDULE FOR 2010
The following meeting schedule for the year 2010 was agreed to, subject to any necessary changes due to scheduling conflicts:

	Thursday, February 18th 
	~
	Quarter End  12/31/2009

	Thursday, May 20th 
	~
	Quarter End    3/31/2010

	Thursday, August 19th  
	~
	Quarter End    6/30/2010

	Thursday, November 18th  
	~
	Quarter End    9/30/2010


XI.
APPROVAL OF INVOICES
Motion by Sgt. Leo Socorro, seconded by Chief Loizzo, to pay the following invoices:

	
	INVOICES:
	

	
	
	

	
	Davis Hamilton Jackson – Equity Quarterly Management Fees 
	$13,612.37

	
	Davis Hamilton Jackson – Fixed Quarterly Management Fees
	12,932.47

	 
	Morgan Stanley Smith Barney – Quarterly Consulting Fees
	5,625.00

	
	HGK – Quarterly Management Fees
	10,648.42

	
	GW Capital – Quarterly Management Fees
	5,015.45

	
	MDT – Quarterly Management Fees
	5,479.09

	
	Renaissance – Quarterly Management Fees
	4,525.30

	
	Thornburg - Quarterly Management Fees
	1,304.36

	
	Bolton Partners – Actuary Fees
	4,408.31

	
	Sugarman & Susskind –  Legal Fees
	7,700.00

	
	Salem Trust Company – Custodial Fees
	6,683.07

	
	
	$77,733.84

	
	Motion carried unanimously.
	


The next regularly scheduled quarterly Board meeting will be held on Thursday, February 18, 2010 at 9:00 a.m.  Meeting was adjourned at 12:40 p.m.
_________________________________

Martin Lebowitz, Pension Administrator
